Damagesin Lieu of Specific Performance: Semelhago v Paramadevan
Norman Siebrasse’

In Semelhago v Paramadevan® the Supreme Court dedlt with two important maiters of law.
The main issue on gppeda was the proper method of calculation of damagesin lieu of specific
performance. On thisissue, the Court upheld an award of $82,000 in a case in which it was manifest
that the plaintiff had suffered little or no actud loss. However, as aresult of the way in which the case
was argued a key issue was not addressed. This Comment argues that the door remains open to avery
different result in future cases if the issue of the duty to mitigate in the context of an action for specific
performanceisfully argued. The second issue was scarcely lessimportant than the first and remarkably
it was raised for the firgt time in the Court’ s decision, without argument from the parties. Reversing the
long established rule that specific performanceis routingly available to both partiesin actions for the
purchase and sale of land, the mgjority held that “ Specific performance should . . . not be granted asa
maiter of course absent evidence that the property isunique...” This holding was very likely motivated
by an understandable desire to minimize the future opportunity for windfal awards such that which was
uphddin Semelhago itsdf. Of course the Court did not explicitly judtify its holding on the availability of
the remedy as aform of damage control, but it is difficult to see what ese might have mativated the
Court to dter the law on such awell-established point without argument. If the argument made in this
Comment is correct and the duty to mitigate can be used to control the problem of windfal gainsin an
action for specific performance, then the holding on this point was unnecessary. The Comment will dso
argue that gpart from the issue of windfal damages, the decision of the Court to limit the availability of
specific performance was probably unfortunate as a matter of policy and it will lead to increased costs
of litigation and settlement.

Thefactsin Semelhago are sraightforward. In August 1986, the plaintiff agreed to buy a
house in the Toronto area from the defendant for $205,000, with a closing date of October 31, 1986.
The vendor reneged and purchaser sued the vendor for specific performance or damagesin lieu
thereof. At trid, the purchaser eected damagesin lieu of specific performance. The only question at
the Supreme Court was the method of calculation of those damages. At the time of trid, the market
vaue of the property to be purchased was $325,000. The purchaser retained his old house when the
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ded fell through and it was worth $300,000 at thetime of thetrid.? At trial Corbett J. awarded
damages of $120,000, being the difference between the contract price and the value of the property
asesed at thetime of trid.  She expressed her dissatisfaction with this award, noting that “ There is no
question that [the award] does result in awindfal to the plaintiff.”® She also indicated that she would
have been willing to condder dternative measures of damages except that she fdt hersdf bound the
decison of the Court of Apped in 306793 Ontario Ltd. v. Rimes, which hdd that the plantiff’ strue
loss was the difference between the contract price and the value of the property at trid.* The Court of
Apped found itsdlf able to distinguish its decison in Rimes and made deductions which reduced the
award to $81,733.96.°

In dismissing the vendor’'s agpped from that award Sopinka J., for the Court, held that “the
appropriate date for the assessment of damages|[in lieu of specific performance] is the date of trid”,®
or, for practica reasons, the date closeto trid. He then continued to Sate that “ The difference
between the contract price and the value "given closeto trid" as found by thetrid judge is $120,000. |
would not deduct from this amount the increase in vaue of the respondent's residence which he retained
when the dedl did not close.”’

This apparently clear endorsement of the method of calculation used by thetrid judgeis
obscured by Sopinka J.’s remarks, in the final paragraphs of the decision, that he had “reservations
about the propriety of [the] deductions [made by the Court of Appeal]”® but he would not disturb them
as there was no cross-gpped on this point and the matter was not inissue. This cannot be interpreted
samply asindicating that the Court felt the deductions were inappropriate and that no adjusments at al
should have been made to the trid judge’ s award, as Sopinka J. further sated that “My reservations
relate to the basis upon which the Court of Apped distinguished Rimes. . . . On my reading of the
reasons of MacKinnon A.C.J.O. in Rimes, the principal reason for deciding not to deduct the carrying
charges was that to do so would be incons stent with adopting the date of tria as the assessment date.
| am not convinced that there is an inconsistency but would prefer not to express any further opinion on

2ld. at 419.

3Quoted in the decision of the Supreme Court id. at 421.
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the question inasmuch as there is no cross-apped and these matters are not in issue here.”® The Court
of Apped’ s attempt to distinguish Rimes was certainly unconvincing and its decison was a clear
retrenchment from Rimesiif not afirst step towards confining Rimestoitsfacts!® Sopinka J. is
goparently suggesting that if on closer examination the deductions made by the Court of Apped are
congstent with adopting the date of trid as the assessment date then it may have been preferable to
overrule Rimes rather than digtinguish it. But while the Supreme Court has indicated that some
deductions may be consistent with adopting the date of trid as the assessment date, it cannot be taken
to have specifically gpproved the calculation of deductions made by the Court of Apped. Thusthe
Supreme Court’ s decision leaves the matter of these very signficiant deductions remains entirely open.

With thisin mind, let usturn to a closer examination of the Supreme Court’ s decison. There
are two conflicting strands in the Court’ s reasoning. The Court recognized that damages assessed as
the difference between the contract price and the value of the property at trid “may appear to be overly
generous to the respondent in this case and other like cases and may be seen asawindfal,” but it
explained that “this criticism is valid if the property agreed to be purchased is not unique.”** Doesthe
Court mean by thisthat the criticism isinvalid if the property is unique because in that case thereisno
windfal? Or doesit mean that the award isawindfal even if the property is unique, but the windfal is
then somehow judtified? While the ambiguity is never clearly resolved in the Court’s decison, | will
argue that the latter interpretation is preferable. The award upheld in Semelhago is undoubtedly
overcompensatory even if the property is unique, and such an award is not defensiblein light of sound
policy and legd principle. However, the award can be judtified, not as a generad matter, but on the
narrow ground that in this particular case the duty to mitigate was not argued.

Much of the decision indicates that the Court fet its award was judtified as being compensatory.
The Court began its analysis by citing with gpprova the following passage from Johnson v Agnew:

°Id.

19The Court of Appea distinguished Rimes supra note 4 on the basis that “[ The factsin Rimes]
are not the facts of the case now before the court. In this case, the purchaser is not ashell and the tria
judge found that the evidence established what probably would have happened had the transaction
closed.” Whilethe Court in Rimes did refer to the lack of evidence on that point, thiswas only
discussed in the penultimate paragraph and the centra part of the Court’ s reasoning wasthat in its view
the true loss was the difference between the contract price and the value of the property at tria (as
noted supra note 4). Note theirony that in distinguishing Rimes in thisway the Court of Apped would
have trested a plaintiff which was a shell company buying for investment more generoudy than a plaintiff
who was an individua buying for persond use.

d. at 428.



(2) The generd principle for the assessment of damages is compensatory, i.e., that the innocent
party isto be placed, so far as money can do so, in the same position asif the contract had
been performed. Where the contract is one of sde, this principle normaly leads to assessment
of damages as at the date of the breach -- a principle recognised and embodied in section 51 of
the Sde of Goods Act 1893. But thisisnot an absolute rule: if to follow it would give rise to
injustice, the court has power to fix such other date as may be gppropriate in the
circumstances.*?

The Court then noted that if the innocent purchaser is compensated on the basis of the vaue of the
goods as of the date of breach “the purchaser can turn around and purchase identica or equivalent
goods. The purchaser is therefore placed in the same financid Stuation asif the contract had been
kept."1

However, the Sopinka J. stated that “ Different considerations apply where the thing which isto
be purchased isunique.” In a case in which the plaintiff would be entitled to specific performance “the
rationale that the innocent purchaser is fully compensated, if provided with the amount of money that
would purchase an asset of the same vaue on the date of the breach, no longer applies. This
disposition would not be a subgtitute for an order of specific performance. The order for specific
performance may issue many months or even years after the breach. The vaue of the asset may have
changed.”** In main part for this reason “it is not inconsistent with the rules of the common law to
assess damages as of the date of trid.”*®

The most obvious reading of this passageisthat in order to adhere to the principle of
compensation the usua rule of damages assessed as at breach must be rgjected in favour of damages
assessed as of the date of trid. Certainly this was the view of Megarry J. in Wroth v Tyler® which
was relied upon by the Supreme Court. The factsin that case were very smilar to those in Semelhago:
the contract was for the purchase of land for £6,000, the value at the closing date was £7,500 and the
vaue at trid was £11,500. Megarry J. stated that “ On facts such as these, the genera rule of ng

12[1980] A.C. 367 at 400-401 quoted supra note 1 at 424.
1Bqypra note 1 at 424.
1¥1d. at 425.

¥1d. a 426. The Court also made the forma argument, discussed in more detail below, that a
clam for specific performance has the effect of postponing the date of breach.
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damages as at the date of breach seemsto defeat the generd principle, rather than carry it out.”’

But this position does not withstand further consideration. It is obvioudy true that providing the
purchaser, a the date of tria, with the difference between the contract price and the market value at the
date of breach without pre-judgment interest would not provide full compensation. If the plaintiff were
compensated in full a the time of breach she would be able to invest the money and earn areturn or
pay off debts and avoid further interest payments. But thisis true whether or not the asset is unique and
whether or not the plaintiff sues for specific performance and it is for this reason that the courts have the
general power to award pre-judgment interest. If the problem isthat pre-judgment interest is not fixed
a redidic rates, thisis agenerd problem which should be addressed directly. Certainly it provides no
basis for distinguishing between damages in lieu of gpecific performance and damages a law.

Assuming a reasonable award of pre-judgment interest on the damages assessed at the time of
breach, Megarry J.’ s point is not generdly correct. The plaintiff’s contract money plus damages a
breach are by definition sufficient to purchase asmilar asset at the time of breach. The amount needed
to dlow the plaintiff to buy asSmilar asst a the time of trid is this same amount plus an additiona
amount to alow for the gppreciation in value of the asset. The plaintiff receives at least some part of
this additional amount in two forms. Pre-judgment interest arguments the award of damages. At the
sametime, the plaintiff has the contract money available as aresult of the breach which he would not
otherwise have had. He must do something with that money, and in generd we can expect that some
return will be earned; the plaintiff in Semelhago for example, kept the money in the form of ahouse,
which made agood return. If therate of interest on the damages and the rate of return which the
plaintiff earns on her contract money are equa to the rate of gppreciation of the asset in question, an
award of damages assessed as of breach plusinterest will indeed dlow the plaintiff at the time of triad to
“turn around and purchase identical or equivaent goods.”

Thisisnot to say that damages plus interest will necessarily provide compensation in fact, but
rather that it may very well do so. We cannot know without knowing the rate of gppreciation of the
ast in question as compared with the rate of return on the plaintiff’s use of her contract money. A
failure to grasp this point was clearly at the heart of the decison of in Wroth v Tyler where Megarry J.
stated said that “1n the case before me, | cannot see how £1,500 damages would condtitute any true
subdtitute for a decree of specific performance of the contract to convey land which at the time of the
decree isworth £5,500 more than the contract price.”*® With respect, what Megarry J. failed to seeis
that the purchaser elther had £6,000 available to invest which he would not have had but for the
breach, or he was saving himself interest on the same amount. When the investment income or

d. at 57.

181d. a 58, quoted by the Supreme Court in Semelhago supra. note 1 at 426-27.



foregone costs are added to damages at breach plusinterest it is perfectly likely that the purchaser will
be fully compensated.

Thismay not have been apparent in Wroth v Tyler where it was not clear on the facts what
steps the purchaser took when the deal did not close. In Semelhago, in contragt, the point is
inescapabl e because we know what the purchaser in fact did with the money which was freed up by the
falure of the transaction; he kept his old house, which he would not have had if the dedl had closed. If
we ignore the increase in vaue of this asset, then the plaintiff will receive awindfdl. Condder the facts
more closdly. As noted, the contract price for the vendor’ s house was $205,000 and the tria judge
found that “[i]n order to finance the purchase, the purchaser was going to put up $75,000 cash, plus
$130,000 which he was going to raise by putting a mortgage on his old house. The mortgage wasin
fact taken out. It was for Sx months and was open o that he could close the ded on the new house
and then sdl the old one at an gppropriate time in the six months following the closing. . ."*° As noted
earlier, when the dedl did not go through the purchaser kept his old house, which was worth $300,000
a thetime of tria, while the vendor’ s house had vaue market vaue of $325,000 at the time of tridl.

Inview of these facts, consder, gpart from what the law is or should be, what award would
have taken the purchaser from the monetary position hewasin at trid and put him as nearly as possible
in to the position he would have been in had the transaction closed on the closing date. Thetrid judge
found as afact that the purchaser would have sold his old house, which had a vaue of $190,000 at the
closing date, in order to finance the purchase.? No doubt he would have used $130,000 of the
proceeds to pay off the mortgage on the old house on sdlling it, which would have left him with $60,000
in cash. Now, it may be that the $130,000 mortgage was a second mortgage and some part of that
extra $60,000 would have been used to pay off aremaining first mortgage. But if the purchaser had
wished, he could earlier have used some part of the $75,000 cash which he used to finance the new
house to pay off any firs mortgage on hisold house. The only change attributable to the failure of the
dedl itsdf isthat the plaintiff had $15,000 more cash available and his old house rather than the new

one?

¥qypranote 1 at 419.
29Quioted by the Supreme Court, supra note 1 at 420.

1To recap in more detail, near the time set for dosing, and in particular immediately after sdling
his old house, the net change in the plaintiff’ s position from before entering into the agreement would be
that he would have the new house instead of the old and $21,716 less cash (the $15,000 differencein
price of the house plus the carrying charge) that he would otherwise have had. Because the ded did
not go through he had the old house and $6,716 less cash at the same point intime. If “X” isthe tota
amount of cash which the plaintiff had before entering into the agreement, and i is the interest rate
earned on investments of cash, then we know that if the dedl had gone through, a the time of trid the



To determine the net difference in the purchaser’ s pogition by the time of trial we must take into
account both the relative change in value of the two houses and the rate of return on the extra cash
which the purchaser had available. We know the rate of return on both the old and new house on the
facts, but we need to make some assumptions regarding the plaintiff’ srate of return on hiscash. Inso
doing we must assume that the rate of return on the extra cash is the same whether or not the dedl had
gone through, since the plaintiff’s decison as to how to use his extra cash is not causdly related to the
house purchase. What is causdly related to the house purchase is the amount of cash which the
purchaser hasto invest. At the very worg the plaintiff’ s cash investments could have been disastrous
and logt dl their vdue. In that case the plaintiff would have been better off by $25,000 had the contract
been fulfilled; or, put another way, if the plaintiff had been awarded $25,000 &t the time of trid he
would have been able to sdll his old house, as he had planned to do, and then turn around and purchase
the house which was the subject of the contract. On any less disastrous investment, the plaintiff’sloss
would be much smaller. A bad investment, such the stock market, which returned only 2% over the
entire period in question, would have resulted in an actua loss of $9,671; a better investment, such as
medium term government bonds would have resulted in an actud loss of gpproximatdy $3,100; a
presumed investment in three month money market paper gives an actua loss of $2 600.%

| should emphasize that | am not advocating compensation in fact with afull inquiry as to what
the purchaser did do with his money after the breach and what he might have done had the contract
been performed. The point is Smply a negative one: the principle of compensation does not require or
judtify an award of the difference between the contract price and the vaue of the asset e trid. The

purchaser would have had a house worth $325,000 plus investments worth (1+i)(X-$21,716). Since
the dedl did not go through, the purchaser had a house worth $300,000 plus investments worth
(1+i)(X-$6,000) at time of trid. The net differenceis ($25,000 - (1+i)$15,000). That is, had the dedl
gone through, the plaintiff would have been ahead $25,000 from the increased value of the house, but
behind by the amount of the return on $15,000 because he would have had that much less cash to
invest in other things.

22The return to an investment in the stock market is caculated as the increase in the average of
the weekly TSE va ues reported by The Economist for November 1990 over November 1986. The
return to medium term government bonds is cdculated from the average return to 1 to 3 year
Government of Canada marketable bonds reported in the Bank of Canada s Selected Canadian and
International Interest Rates Including Bond Yields and Interest Arbitrage, p.13-14, assuming one
year bonds reinvested annualy over the period in question, for atota return of 1.456 or an average of
11% annudly. An investment in the 3 month money market, reinvested every 3 months for the four
years from Nov 1986 to Nov 1990 would bring atotal return of 1.492, or an average annua yield of
10.52%: cdculated from 3 month money market rates as reported in The Economist Economic and
Financid Indicators, from Nov 1986 to Nov. 1990.



award in Wroth v Tyler was amost certainly highly overcompensatory and the result in Semelhago is
undoubtedly s0. Thejudtification for the above lengthy discussion of this basic point is the continued
influence of the argument of Megarry J.in Wroth v Tyler.2® Itistimethat falacy in Wroth v Tyler is
laid to rest.

The generd principle that the assessment of damages is compensatory is by no means
sacrosanct. The principle that the plaintiff should be put in the position she would have beenin had the
defendant not breached is a garting point in the caculation of damages. Many other consderations,
such asthe principles of mitigation and foreseeghility, are then taken into account in arriving at afind
award, so that compensation in fact is the exception rather than the rule.*

Accordingly, a second strand of the Court’ s argument suggests that even if awindfal has been
granted, it isjudtified if the property isunique. Thereason isthat if the property is unique specific
performance would be available and “the damages that are awarded [in lieu] must be atrue substitute
for specific performance.”® Certainly an award of specific performance without adjustment to the
contract price would have granted awindfal to the plaintiff in Semelhago as it would have dlowed him
to buy a house worth $320,000 for only $205,000. The implication isthat if the purchaser would have
gained awindfdl from an order of specific performance he should dso gain one from an order of

ZTheinfluence of thisfalacy is dso seen in the Court of Apped’ s discussion of the vendor’s
proposa that the purchaser be awarded the difference between the increase in value of the new house
and the increase in vaue of the hold house, that is, $10,000 (supra note 1 at 422). The Court of
Apped dismissed this with the comment (supra note 5 at 482) that the vendor’ s proposed assessment
of damages “would achievelittle, if any” of the objective of putting the plaintiff in the postion he would
have been in had the dedl closed. But the effect of the vendor’s proposa would be to provide full
compensation in fact on the assumption that the purchaser held the extra $15,000 in cash which was
available because the ded did not close in anon-interest bearing form. If this were the case, the true
loss would have been $10,000. The vendor’s proposed approach thus makes a very conservative
implicit assumption about what the plaintiff would have done with his extra cash and is therefore most
amog certainly overcompensatory. |If compensation in fact were the god, the vendor’s proposa
would be defensible as arough and reedy caculaion. However, it is not congstent with the mitigation
principle, discussed below, asit takes into account the actud increase in vaue of the house which the
purchaser retained, rather than anotiona return on the purchase price.

24The most obvious general justification for overcompensation is punitive or exemplary
damages. Such awards are recognized as extraordinary and judtified only in unusua circumstances and
are particularly rare in cases of breach of contract: see SM. Waddams, The Law of Damages, 2" ed.
(Canada Law Book, 1991) 111.210 and 1 11.250. Certainly the vendor on the factsin Semelhago is
not deserving of punishment on any accepted theory of exemplary damages.

#Qypra note 1 at 426.



damagesin lieu of specific performance. In other words, the principle of compensation is overriden by
the competing principle that an award of damagesin lieu of specific performance must be equivaent to
an award of specific performance.

The point that damagesin lieu of pecific performance must be a true subgtitute for specific
performance is compdlling, but to conclude from thisthat awindfal avard of damagesin lieu of specific
performance is justified begs the question of why the purchaser should gain awindfdl from an order for
specific performance. The Court did not address thisissue in its reasons, undoubtedly becausein
argument the vendor conceded the crucid point that the purchaser would have been entitled to the
windfall had he obtained a decree for specific performance as opposed to damagesin lieu.® Given this
concession it is no wonder that the Court refused to draw an arbitrary distinction between an award of
gpecific performance and an avard of damagesin lieu.

| suggest that the vendor’ s concession was unnecessary. It istrue that traditionaly no
adjustment was made to the purchase price as the vendor’ s benefit from continued occupation was
consdered to roughly offset the purchaser’ s benefit from continued use of the purchase money. This
rough and ready calculation was adequate in day so stable property prices and low inflation, but it does
not dlow for increases in property vaues which result either from aboom in the property market or
from generd inflation. These issues became increasing pressing because of the generd inflation of the
1970s and 80s and it was a thistime that the courts began to wrestle with theissue. It is true that the
weight of authority, in particular the Ontario Court of Appedal decison in Rimes, was againg any
adjusments, but as we have seen in Semelhago itsdf the Ontario Court of Apped had begun a

%The old tradition of reporting the argument of counsd as well as the decision of the Court
could be very illuminating. While this tradition has been abandoned, videotapes of argument before the
Supreme Court are now available (from Internationa Duplication Services Inc., Ottawa), and the tapes
of argument in Semelhago reved the following exchanges between John Swan, counse for the vendor,
and members of the Court:

(At 21 minutes) Swan "Had he not abandoned the...his claim for specific performance, had he
sought specific performance and continued with it, then it is perfectly possble that he could have
gppropriated the whole gain and kept the gain on his own house.”

Gonthier J. "But why should it be different, that's my problem, because damages are normdly
granted, | would think, as being a substitute for, in other words the equivaent of."

(At 24 minutes) Swan "But you seg, if the plaintiff [9¢] through hisfault delays so thereis no
need for the plaintiff to sdl his house and let’ s suppose that the plaintiff had perasted at trid and got a
decree of specific performance and had carried it through, then we can't possibly arguethet it is
improper for him to then sell his own housg, lets say at 300,000, buy the plaintiff's house a 205,00...
Sopinka J. "He would have sold his house but at the higher price..."



retrenchment from its pogition in Rimes and the case law was not so well established or consistent that
the matter could be considered settled even today.?’

In judtifying its method of caculation of damagesin lieu of specific performance the Court noted
that when an action for specific performance is commenced the contract continues in force and neither
party isrdieved of their obligations under the agreement. The Court presented this as a purdly forma
point without inquiring into the rationde under the rule, but it does suggest two more subgtantiad
arguments.

Thefirg isthat since neither party isrelieved of their obligations, the party who seeks specific
performance must be ready willing and ableto close. If the purchaser were required to close a any
ingtant of the day or night or face loaing his or her entitlement to specific performance, then it might be
reasonable for the purchaser to put the purchase money in a shoe box under the bed in order to haveit
ready for closng. And indeed, the method of caculation approved by the Court in Semelhago would
result in compensation in fact to a purchaser who kept his purchase money in a shoe box or in some
other non-interest bearing form between the date of breach and the date of trial.?®

Thisin itself does not justify an award of $120,000. In thefirs place, if the law were that a
purchaser seeking specific performance must be ready to close a any ingant, the plaintiff in Semelhago
clearly did not satisfy this requirement and should therefore have been disqudified from pursuing
gpecific performance or damagesin lieu. And in any event the law does not impaose such a requirement.
Timeisnot of the essence in equity and if the dlosing has been delayed by the fault of the vendor he will
not be able to raise the time provision to defeat the claim of the purchaser.® |If thiswere not the case a
claim for specific performance would never succeed, since contracts for the sale of land routindy

'See Ribic v Weinstein (1982) 140 D.L.R.(3d) 258 (Ont. H.C.J.) affd 10 D.L.R.(4th) 717
(Ont. C.A\); Metropolitan Trust Co. of Canada v. Pressure Concrete Services Ltd. (1976), 9 O.R.
(2d) 375 (C.A.) and Morgan v Lucky Dog Ltd. (1987) 45 R.P.R. 263 (Ont. H.C.J.), refusing to
make adjustments; contrast Skariah v. Prax| (1990) 73 O.R.(2d) 1 (H.C.J.) and Tanu v Ray (1981)
20 RP.R. 22 (B.C.S.C.) ordering specific performance with an adjustment. See adso the discussionin
Robert .J. Sharpe, Injunctions and Specific Performance, 2™ ed. (Canada Law Book 1992) 111.280-
11.360, whichwasreied onin Skariah v. Praxl. In Dynamic Transport Ltd. v. O.K. Detailing
Ltd., [1978] 2 S.C.R. 1072, 4 R.P.R. 208, 85 D.L.R. (3d) 19, the Supreme Court upheld an award
cdculated on the basis of the rulein Wroth v Tyler, but the caculation of damages was not the main
issue on gpped and the point does not appear to have been argued.

%8| the purchaser in Semelhago had put $205,000 in a shoe box at the date of breach, then at
the time of trid his net worth would have been $205,000 plus investments worth (1+)(X - $21,716).
The difference between this amount the purchaser’ s wedlth had the dedl closed (see supra note 22) is
$120,000.

2gickney v Keeble [1915] A.C. 386 (H.L.).



provide that timeis of the essence. The purchaser will have to have the purchase money available on
some reasonable notice, but there are wide range of arrangements, from relaivey liquid investments to
a pre-gpproved mortgage backed by longer term investments, which would alow the purchaser to
close within areasonable time while ill earning a positive return on his or her purchase money.

The second point, then, relates to the duty to mitigate. If there is no duty to mitigate when an
order of specific performance is sought, then a plaintiff who kept the purchaser money in a showbox
and o lost interest on it, would be entitled to claim that loss. But | suggest that thereis aduty to
mitigate even when an order of specific performance is sought, athough the precise contours of that
duty are different than in a case where the plaintiff has no legitimate clam to specific performance. The
leading discussion of this point is found in the decision of the Supreme Court in Asamera Oil Corp.
Ltd. v Sea Oil & General Corp.* and the main support for the proposition that there is no duty to
mitigate when an order for specific performance is sought is the statement therein of Estey J. that
“Before aplantiff can rely on a clam to specific performance so asto insulate himsdf from the
consequences of failing to procure dternate property in mitigation of his losses, somefair, red, and
substantia justification for his claim to performance must be found.”!

But we should not be too quick to read this negative statement to stand for the converse
positive statement that a plaintiff who does have ared clam to performance can entirdly insulate
themsdves from the duty to mitigate. The statement must be read in context. Specific performance
was denied on the facts and the decision in Asamera was motivated by an avareness of and a hodtility
to the windfal which an order of specific performance might generate. Thetrid judgein Asamera had
relied upon English authorities which dlowed an award of damages assessed at breach or at trid at the
eection of the plaintiff, asis the effect of alowing the plaintiff to pursue eect legd damages or damages
in lieu of specific performance in the context of rea property. The Supreme Court held that these cases
ought not to be followed, in part because “they ignore the dl-important and overriding considerations
which have led to the judicid recognition of the desirability and indeed the necessity that a plaintiff
mitigate his losses arising on a breach of contract.”*? Because the goods in question in Asamer a,
stocks, were fungible and had avaue which is readily ascertained, the Court was able smply to hold
that specific performance was not be available, so it was not necessary to directly addressthe
possibility of making monetary adjustments to an award of specific performance.

The reason for imposing aduty to mitigte is readily gpparent from the factsin Semelhago. In
the absence of such a duty the windfal resulting from an order of specific performance or damagesin

371979] 1 S.C.R. 633, 89 D.L.R.(3d) 1 (S.C.C.), hereinafter cited to the D.L.R.
3d. at 26.

#2d. at 13.



lieu would encourage purely speculative litigation. Consder a casein which that thereis generd
inflation which affects land and other goods equaly. For concreteness, assume that the contract priceis
$200,000, the market priceisthe same, and the inflation rate is 10%. If the vendor breaches damages
are clearly only the purchaser’s out of pocket expenses and if the vendor offersto settle for this amount
the plaintiff will agree rather than sue for damages a breach plusinterest. But even if actual damages
are minimd, the purchaser will have a strong incentive to sue for specific performance if no monetary
adjustment accompanies the decree of specific performance, ance if the matter takes four yearsto
cometo trid the purchaser can anticipate becoming the owner of a house then worth $293,000 for a
payment of only $200,000. Seeking an order of specific performance is aone way bet which dlows
the purchaser to generate a solid return equa to the property inflation rate without tying up any of hisor
her own money.

The gatements of principlein Asamera do not support the view that there is no duty to mitigate
when specific performance is sought and neither do the more specific remarks with regard to specific
performance. The statement that the plaintiff may not insulate himsdf from the duty to mitigate without a
subgtantid claim to performance is found in a paragraph which began with the pronouncement that “On
principle it is clear that a plaintiff may not merdly by ingtituting proceedingsin which arequest is made
for pecific performance and/or damages, thereby shidld himsdlf and block the court from taking into
account the accumulation of losses which the plaintiff by acting with reasonable promptnessin
processing his claim could have avoided.”® The Court further that when the plaintiff does have a
legitimate claim for specific performance, “the action for performance must be ingtituted and carried on
with due diligence. Thisisbut another application of the ordinary rule of mitigation which indgs
that the injured party act reasonably in dl of the circumstances.”* Thisis adirect statement that thereis
aduty to mitigate when an order of specific performance is sought, athough in contrast to a casein
which there is no legitimate claim for specific performance, that duty does imply that the purchaser must
mitigate by purchasing equivaent goods at the date of breach. Note further that the Court’ s statement
that the action for specific performance must be carried out with due diligence cannot be considered an
exhaudive statement of the plaintiff’s duty to mitigate in the context of seeking an order for specific
performance. Rather, as the Court states, it is Ssmply an gpplication of the ordinary rule of reasonable
avoid of lossesto a hypothetical set of facts. When interest rates are low and delay in going to trid is
minima, then indtituting the action for specific performance with due diligence might well stisfy the
plaintiff’s duty to act reasonably in the circumstances. This does not necessarily imply that diligencein
indtituting the action will suffice when assat vaues are fluctuating and ddlays are lengthy.

3)d. at 26.

3d., emphasis added.



Further, while the plaintiff in Asamera was not entitled to specific performance, we should note
that it did have the benefit of an injunction restraining the defendant from digposing of the assetsin
question. If an action for goecific performance would insulate a plaintiff from a duty to mitigate, it is
reasonable to suppose that reliance on an injunction, which in effect is judicia assurance that aclam for
specific performance will not be defeated by the actions of the defendant, should do the same. So the
plaintiff argued, but the Court held that it was “under the generd duty to mitigete its losses and may not
escape this duty by relying on the 1960 injunction interminably.”*® Thus the decision in Asamera
illugtrates that the plaintiff is under a duty to mitigete even when he has alegdly recognizable
expectation of performance.

The Court in Asamera did not hold the plaintiff to atrict duty to mitigate as of the day of
breach. Rather, the Court recognized that in view of the injunction the plaintiff had obtained and other
peculiar facts of the case, reasonable mitigation entailed purchase of shares at atime somewhat after the
breach. The decisonin Asamera supportsagmilar rulein cases in which the plaintiff is pursuing a
legitimate claim to specific performance: the plaintiff is not reieved of the duty to act reasonably in
mitigation of itslosses, but the definition of reasonable behaviour must take into account the legitimate
expectation of performance and so is more flexible than a gtrict requirement that the plaintiff purchase
smilar goods at the time of breach.

One consequence of the duty to mitigate is that the plaintiff will not necessarily be compensated
for dl lossesin fact suffered. The duty to mitigate crystdlizes the plaintiff’ slosses a a certain point in
time. Theactions of the plaintiff in the short term and the losses suffered in fact as aresult, before the
lossis congidered to have crystalized, are relevant and nice questions arise asto how whét is
reasonable in the circumstances.®®  But in the longer term, losses or gains which the plaintiff suffers are
consdered, in law if not drictly in fact, to be caused by the plaintiff’ s investment decisions rather than
by the breach. Thisis consistent with the Supreme Court’s satement in Semelhago that in calculating
damages no alowance should be made for the increase in vaue of the plaintiff’s residence which he
retained when the dedl did not close. Whileit istrue that the proximate cause of the plaintiff remaining
in his house in the short term is that the dedl did not close, but he was under no legal obligation to do so.
The plaintiff might have sold his house and moved into an gpartment, or bought a much smaller house
and invested the difference, wisely or poorly; but once the law considers the damages to have
crystdlized, the consequences of any of these decisions by the plaintiff areirrdevant. This centrd to the

#1d. at 30.

3See generdly Asamera, id. and for adiscussion of theissuein American law seethe
Annotation, Specific Performance: Compensation or Damages Awarded Purchaser for Delay in
Conveyance of Land, 7 A.L.R.2d 1204.



mitigation principle; if the plaintiff were compensated for al lossesin fact suffered, he or she would have
no incentive to take reasonable steps to avoid those losses.

Thus, whileit is not gppropriate to take into account the increased vaue of the purchaser’s
house which was retained as aresult of the breach, neither isit gppropriate to ignore entirely the fact
that the vendor’ s breach freed up the purchase money for dternative investment by the purchaser.
Rather, if the Court had consdered the issue of mitigation on the factsin Semelhago, it would have
been appropriate to deduct from the $120,000 the notiona return on the $205,000 purchase price,
without regard to what the purchaser in fact did with the purchase money. So, if the appropriate
notiond interest rate is 10% alowance for mitigation would have resulted in a deduction of $95,000
from the damages assessed at tridl.

This brings us to the question of the deductions made by the Court of Apped. From the
$120,000 difference between the contract price and the value of the property in question at trid, the
Court of Apped deducted legd expenses and carrying charges on the 6 month mortgage, and, more
importantly, it aso deducted from this the notiond return on the $75,000 which the plaintiff would have
spent on the purchase, for a net award of $80,810.21.

There are severd problemswith this caculation. First, the deductions are clearly not sufficient
to dlow for the duty to mitigate, since notiona interest was deducted only $75,000 rather than on the
entire purchase price.

Further, the Court of Apped explained that its method of caculation “attempts to track the
events asthe trid judge found they would have unfolded, and attempts to put the purchaser, to the
extent that money can do it, in the position he would have been had the sale closed.” I the mitigation
approach discussed above is correct, then the Court of Apped’ s attempt to provide compensation in
fact was ingppropriate.

Nor are the Court of Apped’s calculations gppropriate even in light of its sated am. The
cdculdion falsto put the plaintiff in the position he would have been in had the trid closed for two
reasons. Firg, the Court used anotiond interest rate of 10% in calculated the return on the $75,000 in
cash. This correctly recognizes that since the transaction did not close the purchaser had this money
free for investment esaewhere and this offsetting benefit to the plaintiff must be taken into account. But,
as discussed above we know that the net result of the purchaser’ s actions after the breach was that
$60,000 of this was invested in retaining the old house, which made areturn of just over 12%. The
notiond rate of 10% should have been applied to the extra $15,000 done.  Further, an even more
obvious cost of earning the $120,000 is the carrying cost of the $130,000 mortgage which was needed
in addition to the $75,000 cash to finance the house purchase. Deducting the notiond interest on the
cash while faling to deduct the carrying cost of the mortgage is inexplicable except as a mistake.

3’Qupra note 5 at 482.



Thus the Supreme Court’ s reservations regarding the deductions made by the Court of Appedl
are wdl warranted, even gpart from the difficulty of distinguishing Rimes. In view of this, the Court’s
satement that damagesin lieu of specific performance are to be calculated as the difference between
the contract price and the value at trid is best interpreted as a tatement this amount is appropriate
absent any argument regarding deductions to be made to account for the duty to mitigate. When
argued, deductions from this amount to alow for notiond interest earned by the plaintiff on the
purchaser money in compliance with its duty to mitigete are not precluded. It might be objected
that thisinterpretation robs the Supreme Court’s decison of any substance. But even without full
andyss of important deductions, the holding that the tarting point for assessing damagesis the
difference between contract price and the vaue of the asset at trid is very important in itsdf. To Sart
with with damages assessed at the time of trid and then deducting notiond interest which would have
been earned from reasonable effort to mitigate is sgnificantly different from the approach adopted in
Asamera, for example, which was to determine the date at which the loss should be considered to have
crystdlized and award damages caculated as at date, plusinterest. The differenceisthat if the former
method is used the plaintiff enjoys the benefit of any unusua gppreciation of the asset in question, while
if the latter method is used he does not.

It might be suggested thet if the disgppointed purchaser has a legitimate claim to specific
performance she should get the benefit of the increased vaue of the property, since it was that
particular property she wanted. A full response to this point requires an analysis of the rationae for
specific performance, which dso dlows a discusson of the Court’ s holding that specific performance
should no longer be granted routingly in the sale of land.

In restricting the availability of specific performance the Court noted that specific performance
isjudtified only when the asset is unique and “While a one time the common law regarded every piece
of red estate to be unique, with the progress of modern red estate development thisis no longer the
case.”*® This reasoning isincomplete, since uniqueness of the asset is by no means the only judtification
for an award of specific performance.

Specific performance has two main advantages over an award of damages® Firg, it resultsin
more accurate compensation for the innocent party. An order for specific performance does not
necessarily mean that the contract will be specificaly performed since the plaintiff may agree not to
enforce the order in return for compensation. If the cost to the defendant of performance is more than

#d.

39See generally Robert .J. Sharpe, Injunctions and Specific Performance, 2 ed. (Canada Law
Book 1992) 17.50 -- 7.110; Alan Schwartz, The Case for Specific Performance (1979) 89 YaelL. J
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performance is worth to the plaintiff, the defendant will prefer to offer the plaintiff acceptable
compensation rather than perform. Conversdy, if performance is worth more to the plaintiff than it
costs the defendant, both parties will prefer performance to compensation. The compensation which
the plaintiff will demand in order to excuse performance more accuratdy vaues the true loss than any
award which could be made by a court, for two reasons. The plaintiff will not accept any offer for
money offer which does not fully compensate her for any specia subjective value which the asset hasto
her, since in that case she would prefer the asset to the compensation and she has the right to demand
it. At the same time, she has no incentive to rgject any offer which is at least sufficient to compensate
her for that unique subjective value. This means that bargaining over an order of specific performance
gives the parties an incentive to reved (through the compensation agreed upon) thelr true subjective
vauations of performance. Thisis not the case in damage assessment by the court, in which the plaintiff
has every incentive to clam that the asset as a much higher unique vaue to her than isin fact the case.
Further, even “objective’ losses are costly and difficult to quantify and as aresult this any award of
damages by a court must be approximate at best. Again, in bargaining the parties will take into account
their own best vauation of the costs and benefits performance, based on al their information, not just
that which is readily provable in court. Thisleads to the second advantage of specific performance,
which isthat it diminates the need for time consuming and expensve discovery and litigation related to
the judicid quantification of damages.

The main disadvantage of specific performance isthe need for judicid supervison of the
remedy. Many aspects of the agreement may be only imperfectly specified in the written document
because of the difficulty of quantification and the parties may be relying largely on the good faith
engendered by an ongoing relationship to fill in the details, in which case grict performance of the
contractua terms will be an inadequate remedy. Even where the contract is sufficiently specific, if
performance is complex supervison of recacitrant parties may be practicdly infeasible.

The overdl casein favour of specific performance depends on how al of these factors play out
in apaticular context. The argument favouring specific performance is certainly strengthened when the
ast is unique so that the difference between the subjective vaue of performance and objective
damages awarded by a court may be large, but thisis only one factor. When uniquenessis not an
issue, the argument turns on the cost of damage assessment by the court as compared with the cost of
supervison of the remedies, with an additiond tilt in favour of specific performance because it leads to
more accurate va uation of objective factors. In the case of contracts for the sale of land, supervision
and enforcement of an order of specific performance is Sraightforward, while quantification of damages
is codlly, requiring as it does the evidence of expert assessors and resolution of the inevitable
differences between them. Thus the previoudy well-established rule that specific performanceis
available to ether the vendor or purchaser as a matter of course in the sdle of land is strongly supported
asamater of policy. The fact that specific performance remains available when the property is unique



will improve vauation in the case of unique assets, but will further increase costs generdly because of
the potentid for amini-trid over whether the land isin fact unique.

So, one conclusion of this andydsisthat gpart from concerns with granting awindfdl in
dlowing an order for specific performance, the holding in Semelhago that specific performance should
no longer be routindy available is unfortunate because it can be expected to result in more expensdve
settlement and litigation and less accurate compensation.

The andysis dso offers more support for the view that a plaintiff with alegitimate dlaim for
specific performance should nonetheless be under a duty to mitigate. The rationale for ordering specific
performance in contracts for the sde of unique assets is compensatory and any windfal avarded to the
plantiff under an order for specific performanceis as badly in need of judtification asit would bein the
context of damages. The windfal nature of the award is not changed if the property in questionisin
fact unique in the sense that it has some specid vaue to the plaintiff. It istruethat in suchacasean
ordinary award of damages will be undercompensatory. But damages assessed at the date of trid
without dlowance for mitigation will no more reflect the asset’ s unique vaue to the purchaser than will
damages awarded at the date of breach, since the degree of overcompensation would depend on the
rate of inflation of house prices and the length of time from breach to trid. Neither of these factors has
the remotest connection with the idiosyncratic value which the purchaser may place on the property.
Specific performance responds to the problem of vauation of unique assets by requiring the parties to
bargain between themsel ves thus providing incentives for the revelaion of the true subjective vaue of
the assst. The functional nature of SPis such that it dicits the subjective vaue of the property: the
functiond nature of monetary damages is such that the court must attempt to objectively measure the
damages. It isimpossible for ajudicidly determined monetary award to achieve this end.

But the more difficult question is whether a plaintiff seeking specific performance subject to the
duty to mitigate should be entitled to any unusud return on the asset in question. So, on thefactsin
Semelhago property prices were rising a gpproximately 12% per year while a safe invest returned
about 10%. Should the purchaser be entitled to the extra 2% return?® The foregoing anaysis of
specific performance suggests that we should distinguish between the unusud subjective vaue of the
property and the unusua objective returns. The two are not related. A purchaser might place avery
high subjective vaue on a property even though the property receives no unusud returns, and vice
versa. It therefore does not follow that an award intended to compensate for subjective vaue should

“Olt is triking that the extrareturn to real estate was only 2%, particularly in view of the Court
of Apped’scomment that the litigation occurred during “atime of rap idly escaating redl
edate pricesin the Toronto area’ (supra note 5 at 481). Most of the rapid escalation was evidently
due to inflation, which suggests that the redl issue in this case from the plaintiff’s point of view wasto
benefit from generd inflation rather than from the unusua returnsto red edtate.



also compensate for unusua objectve returns. As noted above, it is not possible for a monetary award,
whether “in lieu” of specific performance or not, to compensate for the subjective vadue. Unusudly high
returns are available only for extrarisk. If the purchaser has a preference for ariskier investment then
mitigation a the time of breach is entirely possble, as there will be many available investment which
have the same investment riskiness as the property in question even if they do not have the same
subjective vaue to the purchaser.

From apolicy perspective the disadvantage with compensating the plaintiff for the unusua
returns to the property isthat it provides an incentive for soeculdive litigation, dbeit amuch smaler
incentive than if no deductions are made to account for the duty to mitigate. The reason is that on this
gpproach a purchaser who has suffered no damages at the date of breach will nonetheless benefit by
suing for specific performance ance damagesin lieu will be pogtive if the rate of gppreciation of the
property is greater than the notiond interest rate. Of coursg, if the rate of gppreciation of the property
is less than the notiond interest rate, the plaintiff sung for specific performance will not be awarded any
damagesin lieu, but if the market has declined by the trid date she will smply chose to drop the suit. In
other words, alowing the purchaser the benefit of an unusud gppreciation in the value of the assat gives
the purchaser an option which she exercises by suing.*! In practice, the price of the option is the cost
of litigation including the possibility of bearing the defendant’ s cogts of the action is unsuccessful, so a
disappointed purchaser who has suffered no actua damages will not dways chooseto sue. But in the
case of vauable properties in avolatile market, speculative suits might occur. Even with the rlatively
amdl sumsa sake in Semelhago and modest returnsto red estate of 2% more than a sage investment,
the net gain from that higher returns would be $25,000.

While | have argued that on the whole it is undesirable to dlow the disgppointed purchaser to
benefit from any unusud returns to the property subject to an action for specific performance, the point
can be reasonably debated. More to the point, the decision of the Supreme Court in Semelhago
edablishes that the plaintiff is entitled to any such unusud returns. However, to return to the main point,
thisisall that the decision can be taken to have settled with respect to the calculation of damages.
Precedent, sound policy and legd principle al indicate that a plaintiff who seeks specific performanceis

4130 in Asamera Qil supranote 30 at 20 Estey J. remarked that “It is inappropriate in my view
amply to extend the old principles gpplied in the detinue and conversion authorities to the non-return of
shares with the result that a party whose property has not been returned to him, could sit by and await
an opportune moment to inditute legd proceedings, al the while imposing on a defendant the substantiad
risk of market fluctuations between breach and trid. . .”  See the passage to the same effect from
Jamal v Moolla Dawood, Sons & Co. [1916] 1 A.C. 175 (J.C.P.C)) at 179, quoted with approval in
100 Main Street Ltd. V W.B. Qullivan Construction Ltd. (1978) 20 O.R.(2d) 401 (C.A.) at 418.
The problem is not as severe in the context of real estate as property prices are not as volatile as stock
prices, but thisis only a matter of degree. At certain period even red estate prices may be very volatile.



under aduty to act reasonably in mitigation of his or her losses, dthough the precise nature of whet is
congdered reasonable must take into account the reasonable expectation of performance. The Court
in Semelhago expresdy |eft open the question of the deductions made by the Court of Apped and the
issue of mitigation was not argued, or more precisday, the vendor’'s concession that the purchaser would
be entitled to awindfdl if specific performance were sought amounts to a concession that no
adjustments to account for mitigation need be made. The law cannot be determined by incautious
concessons of the parties and the issue of the duty to mitigate in the context of an order for specific
performance cannot be considered to have been settled in Semelhago. The Supreme Court’s decison
gtands only for the proposition that when damages are awvarded in lieu of specific performance the
caculation must begin with the difference between the contract price and the value a trid. The door
remains open to substantia deductions to account for the duty to mitigate, if these are argued.



